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UNITED STATxo OF AMERICA 2089 


Vv. 74 Cx, 421 


BENJAMIN RODRIGUEZ 


March l, 1976 
10 a.m. 


THE COURT: Seat the jury. 
I don't know whether I have advise you, but 
I have managed to have sufficient copies of my charge rr 
and I am going to distribute them to the jury so that they 
can be able to ivc_lasow and read it along while i‘m delivering 
| 
You will have a copy of it as well. | 
(Jury present.) | 
THE CLERK: As the Court is about to charge the | 
jury those spectators desiring to leave the courtroom may 


do so now. All others must remain seated during the course 


of the Court's charge. 
CHARGE OF THE COURT 
THE COURT: I had my charge Xeroxed and I am 


going to pass out a copy to each of you so that you can read 


it as I am delivering it. 


They will be picked up after. You cannot take 


it into the jury room, but the hope is, and experience has 


demonstrated, that you absorb more of it this way. 
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Pm bY SPARE NEW Voor: ‘ voy genes 


s and gentlemen: 
We now come to that part of the case where 
the evidence is in, the lawyers have presented their argu- 
ments, and you are about to exercise , Ei role which is 
to pass upon and to decide the fact issues in the case. You 
! 
are the sole and exclusive judge of the facts. You pass 
uvon the weight of the evidence. cern the 
credibility of witnesses. You resolve such conflicts ¢s 
there may be in the evidence and you draw such reasunable 
inferences as may be warranted by the testimony or exhibits 
in the case. 
Oath as jurors you are duty 
to approach your duties in an attitude of complete 
and complete impartiality. You are to consider only the 
evidence heard in this courtroom. You are to appraise that | 
evidence with calm deliberation. 
My function at this point is to instruct you as} 


to the law that is applicable to the case. It is your duty| 


to accept the law as I state it to you in these instructions 


and to apply it to the facts as you find them. The logical 


result of that application is the verdict in the case. 


| 
| 
| 


I have permitted each of you to take notes 
during the course of this trial. I expect you to use 


whatever notes you took merely as-your:memory aids. They 
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| 
| 
| 
| 


should not be allowed to take precedence over your indepen- | 


dent memory of the facts. Moreover, merely because a 
fellow juror may have memorialized in his or her notes 
something contrary to your recollection is not to be taken 


by you to mean that your memory is in error. It is your own 


recollection of the facts and yours alone, which is control 


| 
| 


ling. 


| 


At times throughout this trial I have been 


called upon to make rulings upon various matters of law, 


as for example when a question put to a witness was objected 
to, or after a question was answered a motion was made to 


strike the answer, or the offer of a document was objected 


I have sustained some objections and I have 
overruled others. I have received and rejected exhibits 
that were offered. It is essential in the performance of 
your duty that when anything was ordered stricken from 


the record or rejected that you put it out of your mind and | 


disregaru it entirely. Similarly, if a question was asked 


and an objection to that question was sustained and no answer 


was given, the question itself should plé no part in your 


| 
consideration of the case. Please do not concern yourselves 


| 
| 


at all with my reasons for any of these rulings. These are | 


purely legal matters, and of no concern to you. | 
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Conferences at the bench were conducted at the 
request of the attorneys. As I have advised you, these 
conferences were solely on questions of law and are of no 
concern to you. You are not to draw any inferences against 
either side because of requests for such confe ences or 
because such requests were denied. 

With respect to any fact matter, it is your 
recollection and yours alone at governs. Anything that 
counsel, either for the government or for the defense may 
have said with respect to matters in evidence during the 
trial, in a question, in colloyey with the Court, in argu- 
ment, or in summation, is not to be substitute 


Own recollection of the evidence. 


So, too, anything the Court may have said 


| 
| 
during the trial, or may refer to during the course of these 
| 
instructions, as to any factual matter in evidence, is not to 


be taken in liev of your own recollection. The case must 
be decided by you upon the sworn testimony of the witnesses,| 
and such exhibits as were received in evidence and any 


stipulation entered into among counsel. 
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and is regularly making e 


cpenditures for 


cpenditures exceeds exemptions and 


r 
: 


S the income is taxable. 


U 


r, proof of an excess of expenditures over 


ns and nontaxable items by itself, is not 
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2 the explanation. 
3 Adequate investigation must be made by the 
4 jovernment agents in ordc to negative the likelihood that 
: sucn lained expenditures came from a nontaxable source, 
‘ On other hand, leads are not 
forthcoming, tne ernment 1S not ‘qulrea to negate every 
v Se able source of nontaxable funds. 
be | Mh, “CF rr - ! ss sn met hates; +?) " rh « 
The govern it's case in relyi u n the expen 
10 diture theory is premised tpon its claim that the defendant 
il was involved in rceotics transaction in short, hat the 
li unreportec income in the year in question came fro nar- 
] ratrlickind. 
14 You may consider each theory separately, or, 
if you choose, you may t t the two theories as complemen- 
lf tary -- for »xample, the government contends proof under 
17 the expenditure theory corroborates its evidence defen- 
18 dant's narcotics trafficking -- and go about your delibera- 
19 tions by using the tw together. 
20 Naturally,'if you are convinced beyond a n+ 
21 able doubt that the defendant evaded a substantial amount 
— income t. s for the year 1967 by using the two 
23 theories together, and assuming you also find the other 
2A essary elements, you should find the defendant guilty of 


25 the charge of 


tax 


Cvasion. 
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that 


juctivle expenditures 


year represent é easoné approximation 


gross receipts ) 967; hat after 
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defendant's allowable business expenses, personal deductions 
and exemptions, the result is a figure which fairly approxi- 
mates the defendant's true taxable income for the year in 
question. 

The government's contention regarding the amount 
of income reported, the amount allegedly unreported, the 
taxes actually paid, and the amount of taxes allegedly due 
on the unreported income are set forth in the testimony of 
the tax experts of the Internal Revenue Service, who 
summarized their testimony on charts or schedules, in 
evidence as Government Exhibits ©] Se; 493;. 2945 .195 
and 196. 

Is that correct? 

MR. BUSH: That is correct, your Honor. 

THE COURT: I have already instructed you that 
ated exhibits were received only as memory aids 
and they are not evidence. 

Your fact determination must be based only upon 
the underlying exhibits in the case, the testimony of witnesse 


wo 


and the totality of all the evidence. 


Incidentally, the government does not have to 


establish the exact amount of the unreported income or the 


additional tax claimed to be due to a mathematical certainty. 


It is suificient if the proof ustablishes that a substantial 


| 
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which you must find that t 
reasonable doubt before yo 
the charges in Count One i 
evade or defeat the tax du 


The attempt ma 


ment of the crime of tax evasion 
he government has proved beyond a | 
u may find the defendant guilty of 
s that the defendant 

e in 1967. 


yY 


the full income required by 


Here, under th 
charged with the attempt ¢ 
by preparing and causing t 
and fraudulent income tax 
include in his return his 

An attempt is 
knowingly 

To sustain the 
false and fraudulent tax r 
that the defendant knew he 
tion which was taxable and 
report. 

The government 
dant attempted to evade or 
a substantial part of it, 
to state and report all of 


during the calendar year, 


e indictment, the defendant is 

o evade a large purt of his tax 
© be prepared and filing a false 
return for 1967 by failing to 
full taxable incor:. 


made when a false return is 


charge that the defendant filed 
eturn, the government must prove 
had income in the year in ques- 
which 


he was required by law to 


must also prove that the defen- 


defeat the tax on that amount, or 


by knowingly and purpo:-*ly failin 
the income which he knew he 


and which he knew it was his 
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The third eleme: 2 crim tax evasion 
which you must find in order to id rendant guilty of 
that offense is that the defendant' to report, or 
cause to be reported, additional taxable income -- 


the defendant's -em] to evade or 


even if 
was understated in the returns, 
y with an intent to evade taxes, you must acquit him 
The government must establish 
acted with the 
the true taxes known by him to 
Willful means that one does an act 
and with the s; ifi inter 5 c C he law, or to do 
that which the law forbids. 
Willfulness involves conscious wrongdoin 
as 1t has sometimes been stated, an evil state of mind 
criminal intent and purpose to violate the law -- in this 
case, to cheat the government out of any part of taxes known 


by the defendant to be due to it. 


Thus, actual knowledge by the defendant that 


the returns filed were false and subsequent filing in spite | 
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of such knowledge, would show that the defendant was acting 
willfully. 


n ~ 4-3 — ? 7412 €292 Ve 9 an a ae 
On the other hand, willfully does not mea 
’ J i 


inadvertence, careless.1ess or honest misunderstanding of 
6 ha? } > rant ee Thara c __ m12I1Faulr om) dies ¢ 
what the law requires. There is no willfulness in eirors of 
7 e . atala ~ £ Fun ot q- «(} 7 oT ee 
law, mistakes of fact, or bad judgment. 
8 
In the context of this case, willfulnes ay be 
Q 
- a , - ) 2+ = . manna o no ~ - yr} _c s9 7 7 ~ 
defined as the state of mind of a person who is fully aware 


of the existence of a tax obligation which he deliberately 
attempts to evade. 

It is an issue you are called upon to decide 

Medical science has not yet devised an instru- 
ment which can record what was in one's mind in the past or 
then motivated him. 

The state of a man's mind may be inferred from 
his words, his actions and his conduct. Thus, direct proof 
of willfulness is not required. 


It would be a rare case where it could be shown 


oy, 
20 : : . re ; a 
that a taxpayer hai knowledge of certain matters and stated 
2) , : : } 
2 that he was doing certain things with the specific object of 
22 
defeating or evading the payment of his income tax. 
23 


Accordingly, the circumstantial evidence is 


usually relied upon. 
| } 


As I have previously instructed you, circumstantia 


| 
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Consideratic - all the facts and circumstances 
together with the exhibits, 
inference of fulness. 
The government contend dence in this 


conclusion that he defendant acted 


ating personal 


be to mislead or conceal, 


attempt to 


sources n ie or covering 
ic expenditures; 

the receipt of taxable income without 
disclosing this to one who he taxpayer's return; 

the use of je sum f cash in the major 
portion of financial transactions; 

any conduct, the likely effect of which 
would be mis d or conceal the true facts as to one's 


income. 


| 
While an individual is not lia for negligencag 


| 
or carelessness in filing an incorrect return, yet, if you 


returns were incorrect in that they failed to 
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include substantial taxable income, and further find the 


defendant was aware that the returns were incorrect be 


cause 


he failed to report or cause to be reported such additional 


substantial income, these are circuwustances which you 


consider in determining whether the defendant had willful 
intent to evade payment of taxes by filing false returns. 
A taxpay«~-, of course, may delegate the res - 


sibility for the preparation of his returns to a person whon 


he has reason to believe is competent to handle such mi 


The mistakes of such a person are not attributable to 
taxpayer. 
However, the taxpayer 1s required to give 


make available accurate information to the person prey 


the return with respect to his income for the taxable 


he engaged the preparer's services. He cannot blame or shift 


responsibility to the person he retains if he deliberé 


£ i 


or 


withholds from that person such vital information or takes 


positive action intentionally designed to mislead him 


If, on the other hand, you find beyond a 
y y 


4 5 


reasonable doubt that the defendant, willfully and knowing] 


7 


did not provide full and complete information to the preparer, 


_ 


Mr. Harold Hiltzik, or that he knew the return as prepared 


by Mr. Hiltzik, or that he knew the return as prepared by 


Mr. Hiltzik was not correct and substantially understated 
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find beyond a reasonable doubt before you can convict the 


© (1) that there was a substantial amount £ federal 
4 eee nae Asin amt wirmknw fram +} bom enti? 6 
income tax aque and Owing irom the taxpayer; 
] (2) that the defendant attempted to evade that 
& 
1] tax; and 
12 (3) that the defendant acted willfully. 
& ] If you do not find all these three elements 
14 beyond a reasonable doubt, then you must acquit the defendan 


On the other hand, if you find all the elements 
Vi beyond a reasonable doubt as to the defendant on Count One, 
18 then you should return a verdict of guilty as to the 
defendant on that particular count. 
20 Now, let me instruct you with respect to Count 
e 21 Two of the indictment: 
at In substance, Count Two charges that the defen- 
dant unlawfully, willfully and knowingly and under penalty 
“A of perjury signed a joint income tax return for the year 


a“ 1967, knowing that this return was not correct in every 
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Southern District of New York, Benjamin Rodriguez, the 
7 defendant, unlawfully, wilfully and knowingly did make and 
ad subscribed, and cause to be made and subscribed, a United 
, States individual i: e return for 1967 which was 
verified by a written declaratior that it was made under 
e 
1] the penalties of perjury, which he did not believe to be 
12 true and correct as to every material matter, in that in the 
ca I said individual in e tax return the only reported ces 
14 of income was (a) the business of consultant, from which 
15 the amount of his income was $5,200, and (b) the receipt cf 
° 16 mortgage interest, in the amount of $1,760, whereas as he | 
| 
17 then and there well knew and believed, he had additional 
18 derived from another business, to wit, trafficking 
e 
19 in heroin in tl Southern District of New York." 
20 Count Two charges a violation of Section 7206(1) 
e 21 of the Internal Revenue Code, which is Title 26 of the 
a United States Code. That statute reads in pertinent part: 
” 23 “Any person who willfully makes and subscribes 
. ° A | any return, statement or other document, which con- 


“ tains or is verified by a written declaration that it 
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is a Fifth Circuit rule. You would be all right if we were 


down in New Orleans, but we are not. 
MR. KRIEGER: Thank you, your Honor. 
THE COURT: All right, gentlemen. 


Apparently I still have a hearing, but what I 


rh 


would like for you gentlemen to ao, if they want an exhibit 


(t 


to agree on it. If they want testimony, to try to ge 
together, and on'y involve me if you have a fight and can't 
resolve it. 

MR. BUSH: Does the Court have any problem is 
we go orck to our offices and tell the clerk how to reach 
us in short notice? 

THE COURT: I don't think so -- there is no 
point :n your sitting around -- if both sides are readily 
available. The problem is I would think that both of you 
ought to wait around for a little while, because they may 


get saddled and I think they are going to start calling for 


Other than that, by all means. There is no 
;vint in sticking around here. 

(In open court.) 

THE COURT: Well now, Miss O'Mara, Mr. Conti, 
Mr. Ahmad, I want to thank you for your services and your 


faithful attendance and your consideration. But now that 
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there are no bathrooms in it. You will have to come out ana 
come around, and use that. But maybe what you might do, I 


think the vaint is dry,you may decide that you can live in 


there, but I don't know. 
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Swear the marshal, please. 
| 
| 
(Marshal sworn.) 
| 


THE COURT: We have to get that room straightened 


| 

, : 5 - mh, 5 -}, _o 7} — | 
out, so wait in there until that is done 
' 

| 


(A note was received from the jury at 11:45 


a.m., and marked Court's Exhibit 1.) 
(A note was received from the jury at 12:30 p.m. | 


and marked Court’s Exhibit 2.) 
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(In open court - jury not present.) 

THE COURT: I have a note from the jury which 

is ‘marked Court's Exhibit 3. 

(Court's Exhibit 3 marked.) 

THE COURT: “Please, may we have an answer to: 

"Ts it sufficient evidence of guilt that the 
defendant spent monies in 1967 in excess of reported income, 
regardless of the source of that income, presuming his net 
worth was as stated in 1566 statement of net worth, or did 
that income have to come from heroin trafficking?" | 

I think what they're asking me to do is just 
to make their factual determination. 

MR. BUSH: If the Court please, I think it is 
clear from the charge that you advised the jury that the 
income need not come from the heroin soirce. That is my 
understanding of the law on that. Maybe I'm mistaken as 
to the inter‘ of the Court's charge. | 

THE COURT: Well, the point is, it, seems to me, 
that, as I understood the evidence that you presented, the | 

| 
purpose of that 1966 statement was to heip bolster your 

| 
Claim that he had extra income and that it did come, in 
fact, from a heroin source, and the pr ;--cte of the defen- 
dant's evidence about the profit was that he had a source 


| 
| 
of income which was not taxable. 
| 
| 
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I'm not really sure understand 
talking about. I “hink I get what they mean, 
to me that they are really asking me to answer 
that they're supposed *o decide. 

MR. BUSH: If the Court might give 
winute: 

If we could assume, your Honor, t 


convinced 


starting point and 
the defendant spent 


some of the jurors 
Goubt that the defendant engaged in narcotics 
transactions in 1967, 


would be adequate to sustain the income tax evasion charge. 


Now, 
the government 
should provide a 


expenditures exceeded 


particular year. 


of the charge. So 


their question is 
obviously 
or not, 
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as I understand the 
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not, 


beyond a reasonable doubt as to the 
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although 


Krieger. 
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theory, 
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evidence 
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is an exceedingly difficult question to respond to, that 


the Court may well be invading the fact-findin 
i 


the jury in responding. 


THE COURT: Why? You mean they asked 


M 


MR. KRIEGER: I am saying that it is 
difficult question to phrase a response to withoi 
the fact-finding function of the jury. 

I was really pi.king up from what you 
had stated, your Honor. 


Your Honor, it does appear to me that 


and 1l'm not going to take the luxtry of trying to 


gj function of 


me a 


very 


invading 


yourself 


interpret 


what they're doing in there, out the thruse of this ques- 


tion is directed towards that area of the Court's 


which begins on what I have listed as page 32, 


charge 


where the 


Court advised the jury that the government basically has 


two contentions, and I think that is the legal question which 


contained within Court's Exhibit 3, and it is 


my belief, 


four, «wnor, that to go beyond the statement of your charge 
3 y J 


as contained in page 32, et seq, may well be a course 


fraught with all kinds of other legal problems. 


The loose language of the question also brings 
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